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11 N. PATRI CK CROCKS, J. This is a review of a
publ i shed decision of the court of appeals® affirmng the circuit

court's j udgnment t hat t he def endant, Raynond MM || on

' Pries v. McMIlon, 2008 W App 167, 314 Ws. 2d 706, 760
N. W2d 704.
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(MM 1lon), is not entitled to governnmental inmmunity? as a state
enpl oyee for negligently causing injuries to the plaintiff,
M chael Pries (Pries), when the parties were disassenbling horse
stalls at the Wsconsin State Fair Park.

12 The scope of our analysis is |imted. The parties do
not dispute the circuit court's findings that MMIlon was
negligent and that his negligence caused injury to Pries.
Additionally, there is no dispute that MMIllon is a state
enpl oyee to whom governnmental immunity could apply to shield him
fromliability for his negligent acts. Rat her, the issue here
i's whet her under these circunstances either of two exceptions to
immunity applies: the mnisterial duty exception and the "known
danger" exception. Both the circuit court and the court of
appeal s concluded that an exception applied, and that MMIIon
was not entitled to the defense of governnental inmmunity.
However, each court reached that conclusion based on a different
excepti on. The circuit court, the Honorable M chael B. Brennan
presi di ng, concluded that MMIllon was not protected by
governnmental immunity wunder these circunstances because the
mni sterial duty exception applied; that court also determ ned
that the known danger exception was not applicable. I n

contrast, the court of appeals held that MMIlon was not

2 Governmental imunity is also described as "discretionary
immunity" or "discretionary act immunity"” in our case |law.  See
e.g., Bicknese v. Sutula, 2003 W 31, 167 n.3, 260 Ws. 2d 713,
660 N.W2d 289; Kinps v. Hll, 200 Ws. 2d 1, 546 N W2d 151
(1996). For sinplicity, we use the term "governnental inmunity"
t hroughout this opinion.




No. 2008AP89

entitled to governnental imunity because the known danger
exception applied, but it declined to address whether the
m ni sterial duty exception was applicable.

13 W affirm although on different grounds than the
court of appeal s. W are satisfied that, under the
ci rcunstances presented here, the mnisterial duty exception to
governnmental imrunity applies. Specifically, State Fair Park
instructions to "[a]lways have soneone hol ding up the piece that
you are taking down" created a mnisterial duty that MMIIon
violated when he failed to ensure that the stall pieces were
secur ed. Hence, McMIllon is not protected by a defense of
governmental immunity, and is liable for his negligent acts that
caused injury to Pries.

| . FACTS AND PROCEDURAL BACKGROUND

14 In Septenber 2005, through an arrangenent between the
M | waukee House of Corrections and the Wsconsin State Fair
Park, a group of approximately 12 inmates were brought to the
Park to assist in taking down structures. Pries was one of the
inmates in that group, which was assigned to dismantle horse
stalls. MMIlon, a full-tinme enployee with the State Fair
Par k, supervised the inmates.

15 The stalls are made up of four steel pieces: a front,
back, and two sides. Each piece is solid steel wth horizonta
bars running across the upper portion. Each piece neasures
approximately 10 feet high, 10 feet wi de, and four inches thick,
and each weighs approximtely 200 pounds. According to Ross
Stein (Stein), the supervising correctional of ficer who

3
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acconpanied the inmates, each piece "usually took four
individuals to pick [it] . . . up." \Wen assenbled, the pieces
are secured to each other with pins, and the side and back
pi eces are secured to a wall w th chains. In total, there were
10 to 12 stalls in a row where the i nmates were worKki ng.

16 Pries dismantled several stalls wth tw other
i nmat es. At one point, Pries' crew struggled to dislodge a
stall piece that was stuck to another piece. According to
Pries, McMI|on approached the inmtes and told them "[L]et ne
show you how we do it." McM I lon observed that the chains
responsible for securing the pieces had been renpbved and
commented they should not have been. Despite that, according to
Pries, McMIlon "junped up" on and straddled a stall next to the

piece that the inmates were trying to free and "started jerking

it up and down" with his hands. | medi ately after, there was a
"devastating accident," according to Stein, in which unchained
stall pieces started falling in a "domno effect" on the

inmates, striking all three of them As for Pries, a falling
piece struck him in the face, knocked him to the ground, and
pi nned him underneath it. After several people helped |ift the
piece to free Pries, he was taken to a hospital and treated for
a broken foot, along with other injuries.

17 Pries sued McMIlon and the State Fair Park's insurer

on a theory of negligence.® MMIllon filed a notion to dismss

3 Pries also included the MI|waukee County Departnent of
Health and Human Services as a defendant. Pries subsequently
voluntarily dism ssed the departnment as a party.

4
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and a notion for summary judgnent, asserting that, as a state
enpl oyee, he was entitled to governnmental immunity for negligent
acts committed in the scope of his enploynent and that no
exceptions to that rule of imunity applied. The M | waukee
County GCircuit Court, the Honorable Francis T. Wasielewski
presiding, denied each of MMIllon's notions. The case

proceeded to a court trial.

18 At trial, two other wtnesses corroborated Pries'
description of the accident. However, MM Il on denied junping
on or shaking the stall or causing the collapse. Rat her, he

claimed that he was working about 60 feet away in a different
area of the barn. He testified that Pries' crew drew his
attention because they were "taking down the chains and there
was no one holding up the stalls.” He clainmed that he started
to approach them to correct the situation, and that the stalls
began falling when he was about 30 feet away.

19 At trial, Pries introduced a two-page witten
procedure in effect at the tinme of the accident setting forth
the proper nethod of disassenbling the horse stalls. Patricia
Hedden (Hedden), the operations director at the State Fair Park,
acknowl edged that the instructions were a State Fair docunment in
effect before Septenber 2005. Ken Jaeger (Jaeger), MMIllon's
supervi sor, described those instructions as "the procedure that
we created for . . . putting up and taking down the . . . horse
stalls." MMIllon testified that he received those instructions
years before the accident, and that the procedure had not
changed in the years leading up to the accident. Those

5
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instructions require a "[n]linimum of [four] people to set up the
stalls" and explain how to secure the pieces together.
Specifically, that docunent provided procedures for "Take Down"
in section six. Part (a) of that section states, "Al ways have
soneone holding up the piece that you are taking down."
(Enphasi s added.) The instructions do not nention the chains or
how to proceed if the stall pieces becone janmed together.

110 McMIlon acknowl edged that the witten instructions
were in effect at the tinme of the accident and that he was
famliar with them?® He stated that he did not have the ability
to vary from the take-down procedure when taking down or
renmoving the stalls and confirnmed that the "sane procedure [had]
to be followed in the tear-down procedure every single time.">

11 He also stated that he knew that if the stalls were

not disassenbled in an appropriate manner, they posed a risk of

“* MMIllon later stated that he first saw the instructions
after the accident, in connection with the present case. On
cross-exam nation, however, he acknow edged deposition testinony
in which he stated that he was famliar with the instructions
and that they had been in use at the State Fair Park for several
years leading up to the tine of the accident.

® MM llon gave conflicting testinony as to the |evel of
di scretion he could use when taking down the stalls. After
telling Pries' counsel that he had to follow the sane procedure
every tine, he later stated, when asked by his counsel, that he
was able to use his own judgnment in performng his job tasks and
that the take-down procedures in section six did not describe
everything he did when taking down stalls. Pries' counsel, as
the circuit court noted, then successfully inpeached McMIlon's
in-court testinony wth his answers to questions at his
deposition that he was to follow the sane procedures every tine
he dismantled the stalls, and that he did not have the ability
to change the procedure to be foll owed.
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injury. He confirmed that he knew that if the chains had been
renmoved from the back stall pieces, the stalls could fall and
i njure people standing nearby, particularly if soneone junped up
on the stalls. He also confirned that he knew that the chains
in fact had been renpved from the stall piece that started the
col | apse.

112 Jaeger testified t hat t he witten i nstructions
contained the "fundanental s" of taking down the stalls. He said
that he exercised discretion and judgnent when taking down the
pi eces, and expected his enployees to do so as well. However
when asked whether there was any legitimte reason to stand on
or shake wunsecured stall pieces, Jaeger noted that although
there was no witten policy expressly forbidding such behavior
it was "nore of a comobn sense thing, if the chains were

renoved, then one should not be junping on stalls."®

®In a pre-trial deposition, Jaeger also nmade the follow ng
coment s:

Q [Pries' counsel]: And if sonmeone were to go down and
renmove the chains on all of the separate pieces, that would be a
vi ol ation, correct?

A [Jaeger]: Correct.

Q Do you know why that would be a violation of the
pr ocedur e?

A. Because all the stall pieces would fall.

Q Which would create a danger for those taking down the
stalls, correct?

A Correct.
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113 The circuit court, the Honorable M chael B. Brennan
presiding,’ found that Pries' description of the accident was
nore credible than McMIlon's and that MM Ilon "was junping on
the stalls to Iloosen them before the stalls toppled and
injured . . . Pries."® It also found "MMIllon's statenent
regarding the chains, including [his statenment in Exhibit 14, a
statenment in which McMIllon reiterated that he noticed, from a
di stance, that the inmates had created a hazardous situation by
removing the chains], to be self-serving and not credible.”
Based on those facts, the circuit court concluded that McMI I on
was negligent and that that negligence was a substantial factor
in causing Pries' injuries:

Def endant MM Ilon had experience, trai ni ng, and
knowl edge with regard to the assenbly and disassenbly
of these stalls. In contrast, this was plaintiff
Pries'[] first time doing so. Def endant McM Il on saw

“In July 2007, Judge Brennan replaced Judge Wasiel ewski as
the presiding judge on this case.

8 The witnesses, parties, circuit court, and court of
appeals use a variety of terns to describe the four individua
stall pieces, such as "section," "piece," "fence," and "wall."
We understand those terns to be used interchangeably to refer to
the individual stall pieces.

Additionally, the wtnesses, parties, circuit court, and
court of appeals also appear to wuse the term "stall"
i nterchangeably to refer to a fully or partially assenbl ed horse

stall as well as individual stall pieces. General |l y, context
clarifies the intended neaning of "stall" when that word appears
in the record, briefs, and other materials. However, unless
directly quoting, we use, for consistency, the word "stall" to

refer to fully or partially assenbled horse stalls and "piece"
or "pieces" to refer to one or nore of the individual stall
pi eces.
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the inmates having problens, defendant MMIIlon was
aware the stalls were stuck, he was aware the chains
were undone, and was aware that inmates were standing

next to the stuck stall. Def endant MM Il on was
negligent to junp on the stalls, which created danger,
the stalls fell, and plaintiff was injured by the

falling stalls.

114 As to whether McMIlon was protected by immnity from
liability for that negligence, the circuit court concluded that
Pries nmet his burden of proof in establishing that defendant
violated a mnisterial duty provided "by State Fair policy" in

the witten instructions:

The gui del i nes for di sassenbl i ng t he hor se
stalls . . . do not indicate that enployees follow ng
the directives have any discretion to disassenble (or
assenble) the stalls in any way they chose. Chai ns
necessary for holding the stalls together had been
di sconnect ed. Def endant McM Il on junped on the stall

anyway. Def endant MMIlon was aware of the
di sassenbly nethods as specifically designated by the
State Fair policy . . . but did not follow them He

deviated fromthe witten procedure, which resulted in
plaintiff Pries'[] injuries.

15 The circuit court also concluded that McMIIlon, based
on his own deposition and testinony, did not have discretion to
deviate fromthe disassenbly instructions. Accordingly, it held
the mnisterial duty exception applied and that as a result,
governmental immunity did not shield McMIlon from liability.

It awarded a total judgnment to Pries for his nedical bills and
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for pain and suffering of approximtely $14,000 plus costs and
attorney fees.®

116 MMIlon appealed to the court of appeals, arguing
that the circuit court erred in concluding that the mnisteria
duty exception applied. Pries cross-appealed the portion of the
circuit court's judgnent in which it concluded that the known
danger exception did not apply. The court of appeals affirned
the circuit court on different grounds. It accepted the circuit
court's findings of fact, but diverged fromthe circuit court's
reasoning by concluding that the known danger exception to
immunity applied. The court of appeals based that determ nation
on MM Ilon's know edge that the stalls were dangerous to stand
or junp on when unchained, his awareness that the chains were
undone when he junped on the stall, and his awareness that the
inmates were standing in the path of the stall pieces if they

fell. Pries v. MMIllon, 2008 W App 167, 1124-25, 314

Ws. 2d 706, 760 N W2d 174. Based on that conclusion, the
court of appeals declined to evaluate whether the mnisterial

duty exception also applied. 1d., T1.

® The circuit court also concluded that the known danger
exception did not apply under these circunstances, rejecting
Pries' theory that MM Illon's failure to train and supervise the
inmates created a "known and present danger” of inmate injury.
It observed that there was no evidence in the record that
previous volunteers or inmates created dangerous situations
warranting such a duty to train and supervi se.

10
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I'1. PARTIES ARGUMENTS, | SSUES, AND STANDARD OF REVI EW

17 Before this court, MMIlon argues that the court of
appeals erred in concluding that the known danger exception
applies wunder these circunstances. Pries responds that the
court of appeals correctly concluded that the known danger
exception applies. Pries further asserts that, even if that
exception did not apply, the mnisterial duty exception should
apply as an alternative ground to affirm the court of appeals.
Moreover, at oral argunent, counsel for Pries urged this court

to reaffirma general rule initially set forth in Holytz v. Gty

of M I waukee, 17 Ws. 2d 26, 115 N.W2d 618 (1962). That rul e,

since abrogated by case law, provided that in cases alleging
negligent acts by public officials, liability was the rule and
governnental inmunity was the exception. °

118 Hence, the issues we confront here focus on whether
either the mnisterial duty exception or, alternatively, the
known danger exception applies under these circunstances to
deprive McM | 1lon of the defense of governnmental inmunity.

119 A defense of gover nient al immunity for public
enpl oyees focuses on whether the action or inaction upon which
liability is premsed is entitled to immunity. Lodl .

Progressive N. Ins. Co., 2002 W 71, 917, 253 Ws. 2d 323, 646

N. W 2d 314. Whet her an exception to imrunity applies requires

19 The W sconsin Association for Justice subnitted an ani cus
curiae brief with a simlar argunment urging this court to expand
the exceptions to governnmental imunity currently recognized in
W sconsi n.

11
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us to determne the proper scope of the comon |aw doctrine of
governnmental imunity; that is a question of |law that we review
de novo wthout deference to the circuit court or court of
appeal s, but benefitting fromthe analysis of each court. Kinps
v. Hll, 200 Ws. 2d 1, 8, 546 N.W2d 151 (1996). However, we
are to uphold the circuit court's factual findings unless they

are clearly erroneous. Phel ps v. Physicians Ins. Co., 2009 W

74, 134, 319 Ws. 2d 1, 768 N. W 2d 615.
[11. DI SCUSSI ON

20 The rule of governnmental immunity provides that state
officers and enployees are immune from personal liability for
injuries resulting fromacts perfornmed within the scope of their
official duties. Kinps, 200 Ws. 2d at 10. Gounded in common
| aw, the doctrine of governnental imrunity is based on "public
policy considerations that spring froman interest in protecting
the public purse and a preference for political rather than

judicial redress" for actions.' Lodl, 253 Ws. 2d 323, 123; see

1 The doctrine of sovereign immnity is distinct from

governmental inmmunity. Bi cknese, 260 Ws. 2d 713, (167.
Sovereign imunity is based in article 1V, section 27 of the
Wsconsin Constitution and is procedural in nature. 1d., 968.
That doctrine provides, in essence, that the state cannot be
sued without its consent. 1d. A successful notion to dismss
on sovereign inmunity grounds deprives the court of personal
jurisdiction over the defendant, i.e., the state. 1d.

12
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also Lister v. Bd. of Regents, 72 Ws. 2d 282, 299, 240

N.W2d 610 (1976) (listing other policy considerations, such as
t he danger of influencing public officials with the threat of a
awsuit and the deterrent effect that the threat of a |awsuit
m ght have on those considering public positions).

21 The rule of inmmunity is subject to exceptions, which
seek to balance the rights of injured parties to seek
conpensation with the need for public officers and enpl oyees to
perform their duties freely. Lister, 72 Ws. 2d at 300. The
two exceptions at issue here apply when an officer or enployee
has no discretion in the performance of a particul ar duty.

22 First, a state officer or enployee wll not be
"shielded from liability for the negligent performance of a
purely mnisterial duty." Kinps, 200 Ws. 2d at 10. The test
in Wsconsin for whether a duty is discretionary or mnisteria

was articulated initially in Meyer v. Carman, 271 Ws. 329, 332,

73 N.W2d 514 (1955). That test, as described by this court,

provi des:

A public officer's duty is mnisterial only when it is
absolute, certain and inperative, involving nerely the
performance of a specific task when the |aw inposes,
prescribes and defines the tine, node and occasion for

As for the doctrine of governnental immunity, it treats
muni ci pal officials and enployees differently from state

enpl oyees in several ways. Most significantly, unl i ke
governnmental immunity as applied to state enployees where
immunity is the rule and liability is the exception, the
opposite is true for nunicipal actors, i.e., liability is the

rule and immunity is the exception. Lodl v. Progressive N Ins.
Co., 2002 W 71, 122, 253 Ws. 2d 323, 646 N.W2d 314.

13
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its performance wth such certainty that nothing
remai ns for judgnent or discretion.

Lister, 72 Ws. 2d at 301; see also C.L. v. Ason, 143 Ws. 2d

701, 711-12, 422 N.W2d 614 (1988). Stated differently,

a duty is regarded as mnisterial when it has been
positively inposed by |aw, and its performance
required at a tine and in a nmanner, or upon conditions
which are specifically designated, the duty to perform
under the conditions specified not being dependent
upon the officer's judgnent or discretion. | f
[tability is prem sed upon the negligent performance
(or non-performance) of a mnisterial duty inposed by
law or governnment policy, then imunity wll not

apply.
Lodl, 253 Ws. 2d 323, 126 (internal quotation nmarks and

citations omtted).

123 Second, the known danger exception operates in
situations where an obviously hazardous situation exists and
"the nature of the danger is conpelling and known to the officer
and is of such force that the public officer has no discretion
not to act." C.L., 143 Ws. 2d at 715. The sem nal Wsconsin

case applying the known danger exception is Cords v. Anderson

80 Ws. 2d 525, 259 N W2d 672 (1977). Cords involved an
accident where hikers, legally accessing a park hiking trail
during nighttine, fell into a deep gorge from a hazardous
portion of the trail. In that case, we concluded that the park

manager, who had known that the trail was particularly dangerous
after dusk, had a mnisterial duty to place warning signs or
advi se superiors of the trail condition. ld. at b541-42; see

al so Voss v. Elkhorn Area Sch. Dist., 2006 W App 234, 297 Ws.

2d 389, 724 N.W2d 420 (holding that a ministerial duty to end a

14
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cl ass exercise arose for purposes of the known danger exception
where students wearing sight-altering goggles began stunbling
and falling in a roomfull of hard obstacles).

24 The two exceptions overlap to an extent, inasnuch as
they both require the identification of a mnisterial duty.
I ndeed, the court of appeals in this case concluded that the
known danger exception applied because "it should have been
self-evident to MM Ilon that once he saw the chains had been
removed, he had a mnisterial duty based on the known danger to
stop the disassenbly until the chains were reattached and to not
jump on the unchained stall." Pries, 314 Ws. 2d 706, 925. As
explained above, a mnisterial duty for purposes of the
mnisterial duty exception is inposed by law or policy and
performance is required in a time, manner, and under conditions
where the officer does not exercise discretion or judgnent. In
contrast, the mnisterial duty for purposes of the known danger

exception arises not froma witten law or policy, but when an

obvi ously dangerous situation presents itself. As this court
explained in CL., "[Circunstances nmay give rise to such a
certain duty, where . . . the nature of the danger is conpelling

and known to the officer and is of such force that the public
of ficer has no discretion not to act." 143 Ws. 2d at 715.

125 We begin with our analysis of whether the mnisteria
duty exception applies under the circunstances presented here
Pries identifies the take-down instructions as a source of |aw
or policy dictating the mnisterial duty here to disassenble the
stalls in a specific manner. MM I lon responds that those

15
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instructions do not create a mnisterial duty because they |ack

direction on how enpl oyees are to use the chains or how they are

to respond to the circunstances here, i.e., when pieces are
stuck together. In light of the parties' positions, we frane
the specific question here as follows: Did the instructions

establish a mnisterial duty that McMIlon then viol ated when he
junped on and shook the stuck stall knowng that "the chains
wer e undone" and knowing of the instructions to "[a]lways have
soneone holding up the piece that you are taking down"? Qur
case | aw provi des sonme gui dance in answering that question.

126 Where there is a witten law or policy defining a
duty, we naturally look to the |anguage of the witing to
evaluate whether the duty and its paraneters are expressed so
clearly and precisely, so as to elimnate the official's
exerci se of discretion.

127 For exanple, in Myer, 271 Ws. at 331, the issue was
whether injured students <could recover from school board
officials, in their individual capacities, for failure to erect
guardrails or other safety devices in a retaining wall. e
assessed statutory language that officials had a duty to "keep
the buildings and grounds in good repair, suitably equipped and
in safe and sanitary condition at all tinmes," and concluded that
that |anguage did not <create a mnisterial duty. As we

expl ai ned:
[ A] great many circunstances may need to be considered

in deciding what action is necessary to do so, and
such decisions involve the exercise of judgnent or

16
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discretion rather than the nere performance of a
prescri bed task.

Id. at 331-32.

128 Simlarly, in Lodl, we |ooked at a statute and a
police departnent policy to determ ne whether those mterials
created a mnisterial duty for officers to control traffic
manual |y when responding at an intersection where traffic
signals were inoperable.'® 253 Ws. 2d 323, ¢927. V& not ed,
first, that the relevant statute nandated a series of whistle
signals that an officer nust wuse when directing traffic;
however, the statute did not require an officer to perform
manual traffic operation in a given situation, nor did it strip
an officer of discretion to determ ne when to effectuate manua
control. 1d., 127

129 Li kew se, in Lodl, the |anguage of the police
depart nment policy on operations and procedures was not
mnisterial, where the |anguage nerely provided suggestions for
an officer to follow when manually controlling traffic. The
policy did not nandate when or whether an officer should
undertake such control. Moreover, it was significant to this
court that (1) the police chief described the policy as nerely

"guideline[s]"; (2) other language in the mnual stated that

12 The court in Lodl assessed whether a ninisterial duty was
present within the franmework of the known danger exception.
Al though that exception is different from the mnisterial duty
exception, there is an overlap between the two exceptions, as we
have not ed. In any event, our assessment in Lodl of the known
danger exception does not differ markedly from how we have
generally assessed the duty under the mnisterial duty
exception.

17
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officers are expected to use their judgnent in addressing
probl ens; and (3) the |anguage of the policy paragraph at issue
used the discretionary word "should" throughout. Id., 9929-30
Simlarly, in Noffke v. Bakke, 2009 W 10, 315 Ws. 2d 350, 760

N. W2d 156, we assessed language in "spirit rules" governing
responsibilities for cheerleading coaches to determ ne whether
those rules inposed a mnisterial duty. We concluded that the
rules did not inpose such a duty, based in part on |anguage
describing the rules as "guidelines,” "a wuseful remnder of
basic procedures,” and other perm ssive |anguage such as
"shoul d" (rather than a mandatory "nust" or "shall") throughout.
| d., 946.

130 Indeed, the choice of discretionary versus mandatory
| anguage is a significant factor in determ ning the existence of

a mnisterial duty. For exanple, in Chart v. Dvorak, 57 Ws. 2d

92, 203 N W2d 673 (1973), where the failure alleged was
i nproper placenent of a highway warning sign, we assessed
several statutory provisions as well as a State H ghway
Comm ssion (comm ssion) nmanual . We assessed statutory | anguage

stating that the conmm ssion "shall erect and maintain" guide and

war ni ng si gns "as It deens necessary" and t hat
“[nJo. . . sign. . . shall be installed unless the design,
installation and use or operation of such sign . . . conforns to
the rules of the . . . commssion.” 1d. at 99 n.5. (Enphasi s

added.) We understood that |anguage to nean that although the
comm ssion had discretion as to whether to place the signs at
all (i.e., "as it deens necessary"), once officials decided to
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pl ace a particular sign, workers were bound by a duty to erect
and maintain that sign in conformance with conmm ssion-devel oped
di rectives. Accordingly, those directives were "absolute,
certain and inperative" and set forth a mnisterial duty once a
deci sion was made to place a sign, and the defendants' negligent
failure to conport with the relevant directives would not be
protected by governnental inmmunity.

1831 Qur first task in this case is to identify a source of
| aw or policy inmposing a mnisterial duty on McMIlon. Al though
we have not expressly defined what manner of "law' is sufficient
in this context to serve as a source for a mnisterial duty, we
have traditionally assessed a wde variety of materials to

determine whether a mnisterial duty existed. See, e.g.,

Bi cknese, 260 Ws. 2d 713, 19125 (evaluating enployee policy
manual );  Lodl, 253 Ws. 2d 323, 1928-30 (reviewing police
departnment operations policy); Kinps, 200 Ws. 2d at 14-15
(assessing enployee job description). Moreover, the court of
appeal s has wunderstood "law' in this context to enconpass a
relatively broad, but not Iimtless, spectrumof materials. See

Meyers v. Schultz, 2004 W App 234, 9119, 277 Ws. 2d 845, 690

N. W2d 873 (concluding that manufacturers' instructions that the
governnmental wunit did not create and that did not establish a
contractual obligation by the entity was not "an act of
government” that could satisfy the mninmal requirenents of a |aw
or policy for purposes of the mnisterial duty exception).

132 Here, the take-down instructions fall wthin the range
of docunents that could serve as a basis for a mnisterial duty.
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Bot h Hedden and Jaeger provided testinony that the procedures
were State Fair Park docunents and created by State Fair Park
staff for wuse in State Fair Park work. Mor eover, Hedden
Jaeger, and McMIlon all acknow edged that the procedures set
forth the steps required by State Fair Park enployees to take
down the stalls safely. Accordingly, we are satisfied that the
set of procedures is a source of "law' for purposes of
establishing a mnisterial duty.

133 We now return to the central inquiry here: Did the
instructions establish a mnisterial duty that MMIllon then
violated when he junped on and shook the stuck stall know ng
that "the chains were undone"” and knowi ng of the instructions to
"[a] | ways have soneone holding up the piece that you are taking
dowmn"? We are satisfied that the instructions created such a
mnisterial duty and that McMIlon violated that duty based on

the follow ng reasons.®?

13 W strongly disagree with the dissent's assertions that,
by holding that a mnisterial duty is present here, we depart
from precedent and abandon our courts' "time-tested approach” to
assessing the limted mnisterial duty exception. See Justice
Bradl ey' s dissent, 1148, 50. We do no such thing. Rat her, we
reach our holding by applying the law as this court has
developed it over the last fifty years to the facts and
ci rcunstances presented in this case and record. Based on that
exercise, we are satisfied that a narrow mnisterial duty exists
her e.

Accordingly, we dispute the dissent's unfounded concerns
that our holding here expands—to any degree—the narrow
mnisterial duty exception to immnity that state and | ocal
governments have been subject to for the last half century.
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134 First and forenost, the Ilanguage in the witten
instructions for the take-down procedure in section 6(a) has the
requisite specificity and definition of the "time, node and
occasion for its performance with such certainty that nothing
remai ns for judgnent or discretion." Lister, 72 Ws. 2d at 301
As we noted above, the instructions require workers taking down
stall pieces to "[a]lways have soneone hol ding up the piece that
you are taking down." (Enphasi s added.) That instruction may
be brief, but it is significant. The word "always" inparts a
mandatory requirenment, unlike discretionary words such as "may"
or "should."” "Always" does not permt discretion as to whether
to have workers hold up the piece being taken down. Rat her, it
requires workers to ensure that the pieces are secured from
falling during the take-down process. In other words, just as

the |language of the highway conm ssion rmanual in Chart

foreclosed the possibility that workers could place highway
signs in a location that did not conform to the rules, the
instructions here definitively proscribe attenpting to take down
pi eces of a stall wthout those pieces being secured during that
pr ocess.

135 Furthernore, testinony supports our conclusion that
the take-down requirenent to "[a]lways have soneone hol ding up
the piece that you are taking down" defines the "tinme, node and
occasion for its performance with such certainty that nothing
remains for judgnent or discretion.” MM Ilon testified that
the instructions provided the steps to be taken in the take-down
process, and that he was required to follow those instructions
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"every single time" he took down stalls. Mor eover, Jaeger
testified that, although sone discretion was permtted to State
Fair Park enployees to do their jobs, it was a violation of
State Fair Park procedure to | eave the stall sections unsecured.
136 Those circunstances are distinguishable fromthe facts
in Lodl, where the police chief testified to the inportance of
permtting officers discretion in performng their jobs, and
where the policy had discretionary |anguage such as "shoul d”

t hr oughout . Lodl, 253 Ws. 2d 323, 9129; see also Noffke, 315

Ws. 2d 350, 146 (noting that perm ssive | anguage and use of the
word "should" in spirit rules suggested that the rules at issue
permtted discretion). Here, the «circuit <court nade the

follow ng findings of fact:

According to defendant McMIlon's deposition, the
same dismantling process is followed each tinme; the
enpl oyees do not have the ability to change the
process; the only acceptable way to dislodge the walls
is to use a hammer rather than junmp on top of the
wal l's; the stalls have to be put up and taken down in
a certain manner or there is a danger of soneone being
hurt.

(Gtations to the record omtted). Those findings are not
clearly erroneous, and we agree with the circuit court that
those findings conpel the conclusion that McMIIlon knew of the
proper take-down procedures pursuant to the instructions, and
that he understood he was required to follow those instructions
every tine he disassenbled the stalls.

137 In addition to the mandatory |anguage to "[a]lways

have soneone holding up the piece that you are taking down" and
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McM I lon's understanding that he was to follow the instructions
"every tinme" he dismantled the stalls, the nature of the work
and the context in which it is perfornmed support our conclusion
that instruction section 6(a) creates a mnisterial duty for
State Fair Park enployees. According to instruction section
1(a), at least four people are required to set up the stalls.
Moreover, testinony at trial established that each steel piece
was large (10 feet by 10 feet), weighed approximately 200
pounds, and required four people to lift it. Put differently,
t he take-down process involves nultiple wrkers and vol unteers—
at least sone of whom do not have experience with the equi pnent
or procedures involved—noving |arge, heavy, awkward equipnment
used at least annually at State Fair Park events. In |ight of
that, the presence of instructions inparting a nondiscretionary
set of procedures is a necessity. As the circuit court noted,
"[D]isassenbling horse stalls is a process that can, and shoul d,
be controlled with set guidelines so as to preserve equipnent
and prevent injury, workers are not given discretion as to
performng disassenbly."” Those circunstances support the
conclusion that the instruction in section 6(a) is not
di scretionary but is purely mnisterial.

138 Moreover, that purely mnisterial duty enconpasses a
proper use of chains during the disassenbly process. As the
court of appeals observed, it is undisputed that the stalls are
made up of four separate pieces: a front, tw sides, and a
back, with the sides and back pieces each chained to a wall to
prevent those pieces from falling when workers renoved the pins
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attaching the pieces together. It is also undisputed that the
proper nethod of disassenbling the stalls is to first renove the
front by renmoving the pins and lifting that piece, then each
side one at a tinme by again renoving the pins and renoving the
chains while workers hold the piece up, and finally the back by
renmoving the chain, with the workers again holding it up to
prevent it fromfalling. Additionally, both McMIIlon and Jaeger
provi ded testinony explaining the chains' inportant role in the
stall disassenbly process. Further, Jaeger stated in his
deposition that renoving chains from stall pieces other than the
pieces the workers are noving is a violation of procedure.
Accordingly, we understand the precaution of securing the side
and back pieces wth chains is logically enconpassed within the
literal instruction to "[a]lways have soneone holding up the
pi ece that you are taking down." Thus, the mnisterial duty
here requires enployees to ensure that the pieces they are

t aki ng down are secured.

% Neither part 6(a) nor the remainder of the instructions
refer to the chains or designate their proper use. That
om ssion would be problematic if our analysis of the mnisteria
duty exception required us to look strictly at the |anguage of

the policy. Qur assessnment is not so |imted. Revi ew of
whet her a policy contains a mnisterial duty focuses on the text
of the relevant policy or rule and its nature. However the

context in which the policy is used and the circunstances of the
case are relevant considerations that can support or negate a
conclusion that policy |anguage creates a mnisterial duty.
Conpare, e.g., Bicknese, 260 Ws. 2d 713, ¢9127-30 (looking to
mandat ory | anguage of policy as wel | and enpl oyee' s
acknow edgenent and understanding that he was subject to the
duties) wth Lodl, 253 Ws. 2d 323, 1924-34 (looking to
perm ssive |anguage and testinony stating that policies were
only guidelines to determne that no mnisterial duty existed).
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139 Gven that mnisterial duty to ensure that the stall
pi eces were secure fromfalling and McM Il on's awareness of that
duty, we also are satisfied that McMIlon violated that duty
her e. Al though this record makes it difficult to discern where
the inmates were positioned and what else was happening when
MM Illon junped on the stalls, Pries testified that he was
standing near "the end of" a piece when McMIlon junped on the
stalls. Moreover, given that falling stall pieces hit all three
of the inmates indicates that they were standing well within the
trajectory of the unsecured pieces. The nost relevant testinony
came from McMI|lon, who stated that before the stalls fell, he
saw that the chains were renoved and that "no one was hol ding up
the stall sections.” That testinony canme in the context of

MMIllon's denial that he was not near the stalls when the

sections fell, a denial that the circuit court appears to have
found to be incredible. It is worth noting, however, that it
was MMllon's denial, not some of his other specific

observations, that the court found incredible.

140 Furthernore, t he record clearly supports t he
conclusion that MMIlon was aware that the chains were undone
on the back piece. In testinony that the circuit court found to
be credible, Pries testified that MMIlon stated that the

chains were off—and should not have been renoved—before

Here, we are satisfied that all of those considerations, taken
together, establish a mnisterial duty to ensure that stal
pi eces are secured by chains or by "soneone hol ding up the piece
that you are taking down."
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junmping on the stall. Accordingly, MMIlon was aware that
those pieces were unsecured, that the inmtes were standing
near by, and that the unsecured pieces could cause injury if they
fell. Because he did not take the steps required, before
attenpting to dislodge the stuck stall piece, to ensure that any
unsecured pieces were properly secured, he failed to conport
wth the mnisterial duty established in section 6(a) of the
t ake-down instructions. Accordingly, the mnisterial duty
applies and governnental imunity is not available as a defense
for hi munder the circunstances presented here.

41 Because we conclude that the mnisterial duty
exception applies here, it is not necessary for us to determ ne
whet her the known danger exception also applies. Mor eover, we
decline the invitation extended by Pries' counsel to revisit
Holytz and resurrect its general rule. That question was not
fully briefed or argued by the parties. Moreover, it is
unnecessary for us to undertake such an analysis and case |aw
review given our conclusion that the mnisterial duty exception

to governnental immunity applies here. See Stoughton Trailers,

Inc. v. LIRC, 2007 W 105, 95 & n.3, 303 Ws. 2d 514, 735

N.W2d 477 (explaining that we decide cases on the narrowest
grounds).
| V. CONCLUSI ON
142 W affirm although on different grounds than the
court of appeal s. W are satisfied that, under the
ci rcunstances presented here, the mnisterial duty exception to
governnmental imrunity applies. Specifically, State Fair Park
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instructions to "[a]lways have soneone holding up the piece that
you are taking down" created a mnisterial duty that MMIIon
violated when he failed to ensure that the stall pieces were
secur ed. Hence, McMIllon is not protected by a defense of
governmental immnity, and is liable for his negligent acts that
caused injury to Pries.

By the Court.—Fhe decision of the court of appeals is

af firned.
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143 SH RLEY S. ABRAHAMSON, C.J. (concurring). | agree
with the majority opinion that Raynond McMIlon is not imrune
from liability. Although 1 go along with the majority's
mnisterial duty analysis, | wite separately because | concl ude
that the known danger analysis upon which the Court of Appeals
resolved this case provides a sinpler, and to nme, a nore
per suasi ve means of resolving this case.?

144 The known danger reasoni ng in our pr ecedent
establishes that where "the nature of the danger is conpelling
and known to the officer and is of such force that the public
officer has no discretion not to act,” a mnisterial duty
arises.?

45 The sem nal case explaining the known danger rationale

is Cords v. Anderson, 80 Ws. 2d 525, 259 N.W2d 672 (1977), in

which the court concluded that a park trail's obvious drop-offs
and location within a foot of the edge of a high bluff were
sufficiently dangerous to give rise to the park nanager's
"absolute, certain, and inperative duty" to close the trail,
pl ace warning signs, notify his superiors, or otherw se ensure

adequate protection of the public who had been invited to use

! The circuit court, like the majority, concluded that the
"mnisterial duty" analysis applied.

2. C/L. v. dson, 143 Ws. 2d 701, 715, 422 N W2d 614
(1988) .
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the park. 80 Ws. 2d at 532, 539, 541.% The court held that the

manager was liable for breach of that absolute duty, saying

"There conmes a time when 'the buck stops, and set aside

imunity where the manager "knew the terrain . . . was dangerous
particularly at night; . . . was in a position as park manager
to do sonething about it; . . . [and] failed to do anything

about it." 80 Ws. 2d at 541.°

146 The Cords analysis is fully applicable in the present
case. The pieces of solid steel horse stalls weigh 200 pounds,
are typically handled by no less than four workers, and need to

be constantly supported during disassenbly. Disassenbly here is

3 See also Domino v. Walworth County, 118 Ws. 2d 488, 490-
91, 347 N.W2d 917 (C. App. 1984) (holding the known danger
anal ysis from Cords applied where the sherriff's dispatcher knew
of a downed tree across a road at night but failed to reassign a
squad car to the scene after the first response was diverted);
Voss ex rel. Harrison v. Elkhorn Area Sch. Dist., 2006 W App
234, 1119-22, 297 Ws. 2d 389, 724 N.W2d 420 (holding that "the
known and present danger exception applies” where a teacher had
students wear "fatal vision goggles" that distort vision and
sense of balance in a classroom filled with netal desks created
an imrediate risk of injury; "it should have been self-evident
to the teacher that the activity was hazardous and the only
option was to put an end to it.").

* The availability of several possible ways to fulfill an
absolute duty arising from a known danger does not bring a
defendant within the scope of governnental immunity. See Dom no
v. Valworth County, 118 Ws. 2d 488, 491, 347 N.wW2d 917 (Ct.
App. 1984) ("[S]inply allowing for the exercise of discretion
does not suffice to bring the actions under the blanket of
immunity provided by sec. 893.80(4), Stats., when the facts or
the allegations reveal a duty so clear and absolute that it
falls within the concept of a mnisterial duty.").

For a discussion of the known danger exception, see also
Lodl v. Progressive N Ins. Co., 2002 W 71, 1932-48, 253
Ws. 2d 323, 646 N W2d 314; id. at 1953-60 (Bradley, J.,
di ssenting).
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an "accident waiting to happen"®

and gives rise to an absolute
duty to take steps to prevent the steel horse stall pieces from
falling. McM Il on knew the unchained steel stall pieces were
dangerous; he was in a position as supervisor to do sonething
about the danger; and he failed to do anything about it—worse,
he junped onto the stalls.® In nmy view, he thereby breached a
duty that was "absolute, certain, and inperative" follow ng the
anal ysis of the known danger cases. Accordingly, an immunity

defense is not available to him

147 For the foregoing reasons, | concur.

5 See Voss, 297 Ws. 2d at 398.

® The circuit court found that MMIllon "was aware the
chains were undone, . . . was aware that inmtes were standing
next to the stuck stall,” and "knew that if the chains hol ding
those back stalls to the wall had been renoved, they could
fall." Pries v. MMllon, 2008 W App 167, 9123-24, 314
Ws. 2d 706, 760 N.W2d 174.
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148 ANN WALSH BRADLEY, J. (di ssenting). Today' s
deci sion expands the liability of public officers far beyond the
confines established by nore than a half-century of precedent.
The result of this expansion could expose not only the Wsconsin
State Fair Park to liability, but also villages, towns, cities,
school boards, and other state and |ocal governnment treasuries
at a tinme when these entities can least afford it.

149 Just last term we reaffirmed the narrow definition of
mnisterial duty and recognized that "[t]he definition of
mnisterial duty has remained substantially the sane since it

was adopted in 1955[.]" Uransky v. Fox, 2009 W 82, 911, 319

Ws. 2d 622, 769 NW2d 1 (citing Meyer v. Carman, 271 Ws. 329,

73 NW2d 514 (1955)). A mnisterial duty inposed by law is an

"absolute, certain and inperative duty." Lister v. Board of

Regents, 72 Ws. 2d 282, 301, 240 N W2d 610 (1976). It
involves "the performance of a specific task"” when the I|aw
"defines the tinme, node and occasion for its performance wth
such certainty that nothing remains for judgnent or discretion.”
Id.

150 To determ ne whether a public officer or enployee can
be held liable, courts have always looked to the witten
| anguage of the relevant statute, regulation, ©policy, or
procedure to see if it fits within the very limted mnisterial

duty exception to immunity. See, e.g., Bicknese v. Sutula, 2003

W 31, 9127-28, 260 Ws. 2d 713, 660 N W2d 289; Lodl .
Progressive N. Ins. Co., 2002 W 71, ¢99Y27-28, 253 Ws. 2d 323,
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646 N W2d 314. Today, however, the nmmjority abandons this
ti me-tested approach.

51 Tucked away in a footnote, the nmajority explains that
it is untethering its analysis fromthe |anguage of the rel evant
witten procedure. Mjority op., 138 n.14. Instead it anal yzes
and relies on the extraneous opinions of coworkers about how to
safely performthe job.

152 The problem with relying on the opinions of coworkers
to inform the nature of the mnisterial duty is two-fold: (1)
the majority essentially rewites the text, expanding the duties
beyond those found in the witten procedure; and (2) it
conflates the analysis of negligence with the mnisterial duty
imunity defense. Both the witing in of mnisterial duties
beyond those that appear in the text and the conflation of
negligence with inmmunity will result in dimnished governnenta
immunity and increased exposure of all levels of government to
costly lawsuits.

53 | conclude that there is another way to resolve this
case. In examining the text of the take-down procedure, |
determine that the procedure suffers from a critical |ack of
particularity as to time, node and occasion for performance.
The witten procedure is not sufficiently particularized to
renove McMIlon's discretion as he faced the dilenmma of what to
do when the stalls becane stuck together. Accordingly, |

respectfully dissent.
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154 The majority begins by examning the |anguage and
paranmeters of the take-down procedure. Majority op., 9126. The
witten procedure provides: "Al ways have sonmeone holding up the

piece that you are taking down. "?!

Initially focusing on the
| anguage of that instruction, the majority determines that the
word "al ways" inparts a nmandatory requirenent. 1d., 134.

155 The mjority apparently recognizes that the witten
procedure is insufficiently particularized to inpose a
mnisterial duty. It departs from the |anguage of the
instruction and examnes instead testinony of State Fair Park
enpl oyees about their understanding of their duties. 1d. 138 &
n.14. Although the witten take-down procedure does not nention
chains or discuss their proper use, the majority concludes that
the "purely mnisterial duty enconpasses a proper use of
chains."” 1d., 938.

56 Utimately, the majority appears to conclude that the

witten procedure does not mnean what it says. Al t hough the

! Section 6 sets forth the entire witten take-down

procedure. It provides in full:

a. Always have soneone holding up the piece that you
are taking down.

b. Take out the top pins on the top of the stall piece
and then Iift the stall piece off the bottom pins.

c. The sides can be stacked horizontally with 15 to a
st ack.

d. Fronts nust be stored vertically, if possible put
i n storage racks.

e. Muke sure all of the pins are picked up and put
into the storage box. (These can not be |ost)

3
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witten procedure provides that McMIlon should "[a]lways have
sonmeone holding up the piece that [he is] taking down," the
majority determ nes that actually, McMIIlon need not always have
soneone holding up the piece that he is taking down. Rat her
according to the mjority, MMIlon could choose between
securing the stalls by having sonmeone hold them up or securing
the stalls with chains—as long as McMIlon "ensure[s] that the
stall pieces [are] secure fromfalling.” 1d., 939, Y38 n.14.
A

57 By untethering its analysis from the |anguage of the
witten procedure, the majority departs from our established
appr oach. Al t hough courts have reviewed enployee testinony to
confirm that an enployee is responsible for conplying with the
text of a specific statute, regulation, or procedure, they have
not used testinmony to change the nmeaning of that text, as the
maj ority does here.

158 To determ ne whether there is a mnisterial duty, we
have always exam ned the |anguage of the applicable statute,

regul ation, or procedure. See, e.g., Bicknese, 260 Ws. 2d 713,

1927-28 (examning the "clear nmandate” of 8§ 7.04 of the
University of Wsconsin Faculty Policies and Procedures, which
set forth the procedure for calculating tenure clocks); Lodl
253 Ws. 2d 323, ({127-28 (examining the text of Ws. Stat.
§ 346.40 and the Town of Pewaukee Police Departnent's Operations
Pol i cy).

159 In the past, we have referenced enployee testinony to

confirmthat an enpl oyee was required to adhere to the text of a

4
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statute, regulation, or procedure. See, e.g., Bicknese, 260

Ws. 2d 713, 127 (discussing an enployee's adm ssion that one of
his job duties was to calculate tenure clock according to the
terns of 8 7.04 of the University of Wsconsin Faculty Policies
and Procedures); Lodl, 253 Ws. 2d 323, 9129-30 (concluding that
the Operations Policy set forth a guideline rather than a
mnisterial duty, relying in part on the drafter's statenent
that he could not sit in his office and dictate the best way for
officers to do their nmany jobs).

160 However, we have not used enployee testinony as the
maj ority does here—to alter and expand the neaning of the text,
adding new duties that cannot be found in the text of the
procedure. Conpare the duty identified by the ngjority—"ensure
that the stall pieces [are] secure from falling"—wth the text
of the procedure, which provides that MMIllon nust "have
sonmeone hol ding up the piece that [he is] taking down."

61 Because the mmjority uses enployee testinony to alter
and expand the neaning of +the text, the mnisterial duty
identified by the mjority is much broader than any duty
identified in the text of the take-down procedure. Under the
majority's analysis, it would appear that McMIIlon has violated
a mnisterial duty any time that the stalls fall, regardl ess of
whet her he was adhering to the text of the witten take-down
pr ocedure.

162 The result of the majority's innovation is an
expansion of liability. By relying on sources extraneous to the

text of the relevant law, it broadens the scope of duties that
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may be considered mnisterial duties inposed by |aw As a
result, nmore duties will be considered mnisterial in nature,
i ncreasi ng the exposure of state and municipal treasuries.
B

163 Further, by focusing on the testinony of enployees and
the circunstances of the case, the nmmjority conflates the
standards for negligence and imunity. Negl i gence and inmunity
are separate inquiries. "The immunity defense assunes
negl i gence, focusing instead on whether the nunicipal action (or
i naction) wupon which Iliability is premsed is entitled to
immunity wunder the statute, and if so, whether one of the
judicially-created exceptions to inmunity applies.” Lodl, 253
Ws. 2d 323, {17.

164 "[One has a duty to exercise ordinary care under the

ci rcunst ances. " Hoida, Inc. v. M& Mdstate Bank, 2006 W 69,

130, 291 Ws. 2d 283, 717 N.W2ad 17. If a person acts or fails
to act in a way "that a reasonable person would recognize as
creating an unreasonable risk of injury or danage,"” that person
"is not exercising ordinary care under the circunmstances, and is
therefore negligent."” 1d.

65 Unlike the duty of ordinary care, a mnisterial duty
inmposed by law is an "absolute, certain and inperative" duty.
Lister, 72 Ws. 2d at 301. It involves "the performance of a
specific task™ when the |aw "defines the time, nobde and occasion
for its performance with such certainty that nothing remains for
j udgnment or discretion.” Id.  "Just because a jury can find

that certain conduct was negligent does not transform that
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conduct into a breach of a mnisterial duty."” Kinps v. Hill,

200 Ws. 2d 1, 11, 546 N.W2d 151 (1996).

166 A State Fair Park enployee's testinony about how to
safely perform his job may be relevant in determ ning whether
MM I 1lon was negligent for failing to use ordinary care. Such
testinmony could informthe factfinder's determ nation of whether
a reasonable person would recognize that McMIlon's actions or
i nactions would create an unreasonable risk of injury.

167 However, the sane testinobny is not relevant in
identifying a mnisterial duty. An opinion of an enployee about
how to safely perform his job does not create a duty that is
"absolute, certain and inperative."

168 By conflating the standards for negligence and
immunity, | am concerned that the majority opinion could be
understood to hold that an officer who fails to exercise
ordinary care has violated a mnisterial duty. Such a departure
from established |aw would broaden the narrow mnisterial duty
exception to enconpass all cases involving negligence of public
of ficers. Again, this expansion of the exception would result
in increased Iliability for public officers and increased
exposure for public treasuries.

I

169 Contrary to the majority, when | exam ne the take-down
procedure here, | conclude that it does not inpose a mnisteria
duty. To fit within the exception, the law inposing a duty nust
be both mandatory and highly particul arized. "[Flor a duty to

be mnisterial, a public officer nmust be not only bound to act,
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but also bound by law to act in a very particular way, |eaving

not hing for judgnent or discretion.” Yao v. Chapnman, 2005 W

App 200, 129, 287 Ws. 2d 445, 705 N.W2d 272.
70 Just last term we applied this standard in a case

involving a death at Canp Randall stadium See Umansky, 319

Ws. 2d 622. In that case, the plaintiff fell to his death
whil e working on an unguarded platform | ocated eight feet above
ground. Umansky's estate argued that the director of facilities
was required under the Wsconsin Adnministrative Code to adhere
to an OSHA regul ation, which mandated railings on all platforns
| ocated nore than four feet above ground.

171 The regulation in Uransky was "highly specific." Id.,
118. It stated: "Every open-sided floor or platform 4 feet or
nore above adjacent floor or ground |evel shall be guarded by a
standard railing (or the equivalent as specified in paragraph
(e)(3) of this section) on all open sides except where there is

entrance to a ranp, stairway, or fixed ladder. . . ." 1d., 96

It further provided specifications for a standard railing:

A standard railing shall consist of top rail

internediate rail, and posts, and shall have a
vertical height of 42 1inches nomnal from upper
surface of top rail to floor, platform runway, or

ranp |evel. The top rail shall be snooth-surfaced
t hr oughout t he | engt h of t he railing. The
internediate rail shal | be approximtely hal fway

between the top rail and the floor, platform runway,
or ranp. The ends of the rails shall not overhang the
term nal posts except where such overhang does not
constitute a projection hazard.
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1d., 716 n.8.?

172 W agreed with and adopted the court of appeals’
conclusion that "[t]he duty to have a railing neeting the
regulation's requirements is inposed by law, it is absolute,
certain and inperative, and it requires performance in a
specified manner and upon specified conditions that are not
dependent upon the exercise of judgnent or discretion.” Id.,
193-4, 17. As the court of appeals had explained, "[i]t is the
mandatory and specific nature of the duty the governnent has
chosen to inpose that triggers the expectation that the duty
will be carried out and the concomtant inposition of liability

if it is not." Umansky v. ABC Ins. Co., 2008 W App 101, 135,

313 Ws. 2d 445, 756 N.W2d 601.

173 By contrast, in Yao, 287 Ws. 2d 445, a regulation
that contained mandatory |anguage nevertheless |acked the
requisite particularity to inpose a mnisterial duty. I n that
case, a researcher stored his cells in a nitrogen tank at a
university | aboratory. The cells were destroyed when a
prof essor permtted students to access the tank wthout

providing training or instruction. Id., 9123. Yao introduced

2 The regulation also provided specifications for an
equivalent rail: "OQther types, sizes, and arrangenents of
railing construction are acceptable provided they neet the
following conditions: (a) A snooth-surfaced top rail at a height
above floor, platform runway, or ranp level of 42 inches
nomnal; (b)) A strength to wthstand at Ileast the mninmm
requi renent of 200 pounds top rail pressure; (c) Protection
between top rail and floor, platform runway, ranp, or stair
treads, wequivalent at least to that offered by a standard
i nternedi ate rail . . . ." Uransky v. Fox, 2009 W 82, 916 n.
9, 319 Ws. 2d 622, 769 N.W2d 1.

9
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evidence that one of the students replaced the lid inproperly,
allowing the liquid nitrogen to evaporate. 1d.

174 The Wsconsin Adnministrative Code nmandates that
| aboratory enployers ensure that their enployees are properly
trained to woirk wth chemcal <cryogenics such as liquid
ni trogen. Id., 130. The regulation states that enployers
"shal |l provide enployees with information and training to ensure
that they are apprised of the hazards of chemicals present in
their work area,” and "[s]uch information shall be provided at
the time of the enployee's initial assignnent[.]" 1d., 31.

175 Although the regulation contained nandatory | anguage,
the court concluded that it "suffer[ed] froma critical |ack of
particularity as to time, node and occasion for [] performnce.”
Id., 131. The court explained: "The standards say nothing about
access to or control of a liquid nitrogen tank, how or how often
to determne whether the liquid nitrogen level is sufficient,
how to replenish the liquid nitrogen when it beconmes necessary
to do so, or how to properly open and refasten the tank lid."
1d., 132.

176 Umansky and Yao make clear that mandatory |anguage in
a regulation is not enough to inpose a mnisterial duty. In
addition to rmandatory | anguage, the regulation nmnust be
sufficiently particularized so that there is nothing left to the
officer's discretion about where, when, and how to perform the
duty.

177 Here, although the take-down procedure contains the

word "always,"” | conclude that the procedure suffers from a

10
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critical lack of particularity as to tinme, node and occasion for
per f or mance. The witten procedure is not sufficiently
particularized to renove McMIlon's discretion and inpose a duty
that is purely mnisterial. It does not describe how many
workers are necessary to hold up a stall piece. It does not
descri be when and where those workers should be positioned.
Rat her, it provides nore particularity about how to ensure that
the stalls are properly stored to prevent |oss or damage than it
does about how to prevent injury when dismantling the stalls.

178 Critically, the procedure does not nention the use of
chains, nuch |ess prescribe their use with such particularity
that nothing is left to discretion or judgnent. How many chai ns
are need to safely secure a stall? Should chains be used at al
times, or only after the top pins have been renoved? Should the
chains remain attached while the workers are [lifting a
particular stall piece off the bottom pins, or nust the chains
be renmoved before that tine?

179 Finally, the procedure does not specify what an
enpl oyee should do if the stalls becone stuck together, as
occurred in this case. Rat her, the procedure does not seem to
contenplate that the stalls could becone stuck.

80 Because of the gaps in the procedure, an enployee
necessarily must use discretion in how best to dismantle the
stalls. As a result, | conclude that the witten procedure does
not delineate a duty that is "absolute, certain and inperative,
involving nmerely the performance of a specific task when the | aw

i nposes, prescribes and defines the tine, node and occasion for

11
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its performance with such certainty that nothing remains for
j udgment or discretion.”
11

81 In Scott v. Savers Property & Casualty I|nsurance Co.,

we acknow edged that governnental inmunity could produce harsh

results, especially when the negligence of a public officer "was

so clear." 2003 W 60, 137, 262 Ws. 2d 127, 663 N W2d 715.
"Yet," we concluded, "the doctrine of governnental inmunity
plays a significant role in our legal system | mposi ng

liability in this case would therefore not serve the policy
underlying the doctrine of inmmnity."® 1d.

182 Over the years, we have adhered to a consistent
approach to governnmental immunity. In Umnsky, for exanple, the
injured plaintiff argued that we "should repudiate the current
fornulation of public officer imunity."* W rejected the
argunent and declined to alter longstanding law. 1d., 114 n.6.

183 Simlarly, in Scott, we declined to alter our approach
to nunicipal officer inmunity. 262 Ws. 2d 127, 1934-37.
Witing 1in concurrence, the Chief Justice explained that
"construing governnental immunity anew [would] have a far-
reaching inpact, and this court should only undertake such a

task with the benefit of full i nformati on. " I d., 159

e of the public policies wunderlying imunity is
protecting the public purse and taxpayers against liability for
noney danmages. See Lodl v. Progressive N. Ins. Co., 2002 W 71,
123, 253 Ws. 2d 323, 646 N. W 2d 314.

4 Response Brief of Harold Umansky at 11, Umansky, 319
Ws. 2d 622, 11 (avail able at the Wsconsin Law Library).

12
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(Abrahanson, C.J., concurring). Unfortunately, the majority's
approach construes inmmunity anew w t hout even acknow edgi ng that
it is doing so. For the reasons set forth above, | respectfully
di ssent.

84 | am authorized to state that Justices PATI ENCE DRAKE
ROGGENSACK and M CHAEL J. GABLEMAN join this dissent.

13
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185 M CHAEL J. GABLEMAN,  J. (di ssenting). Justice
Bradley's dissent ably denponstrates that the mnisterial
exception does not apply under our existing case law. | join it
in full. | wite separately, however, because our case |law is,
troublingly, untethered from the governing statute, Ws. Stat.
§ 893.80(4) (2007-08).1

186 Governnental immunity has its roots in the common | aw.
This court abrogated the prior rule of imunity in Holytz v.

Cty of MIwaukee, 17 Ws. 2d 26, 115 N W2d 618 (1962). W

made clear that in regard to municipalities, going forward, "the
rule is liability—the exception is immunity." Id. at 39. W
outlined an exception to imunity, however, stating that a
government body is not liable for actions done "in the exercise

of its legislative or judicial or quasi-legislative or quasi-

judicial functions.™ ld. at 40. If the legislature disagreed
with this new approach, we noted, "it is, of course, free to
reinstate inmunity." Id.

187 In the year following our decision in Holytz, the
| egi slature waded into this area in a conprehensive way for the
first time. It created a new statute essentially codifying our
| anguage in Holytz. The current version of the statute provides

as foll ows:

No suit nmay be brought against any volunteer fire
conmpany or gani zed under ch. 213, politica
corporation, governnental subdivision or any agency
thereof for the intentional torts of its officers,
officials, agents or enployees nor nmay any suit be

L All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherw se indicat ed.

1
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brought against such corporation, subdi vision or
agency or volunteer fire <conpany or against its
officers, officials, agents or enployees for acts done
in the exercise of legislative, quasi-Ilegislative,
judicial or quasi-judicial functions.

Ws. Stat. § 893.80(4).

188 The context of this statute's adoption and its plain
| anguage suggest that liability should be the rule, and that
suits are generally barred under only two circumstances.? First,
the statute bars suits against the listed governnental bodies
"for the intentional torts of [their] officers, officials,
agents or enployees.”" Second, it bars suits against the |isted
governnment al bodi es and enpl oyees "for acts done in the exercise
of legislative, quasi-legislative, judicial or quasi-judicial
functions.”

189 Reading this statute, one mght surmse that, where
the claim did not involve an intentional tort, our cases would
center on whether the allegedly harnful acts were |egislative
quasi -legislative, judicial, or quasi-judicial in nature. Yet ,
this is not the reality.

190 In the years followng the legislature' s proclamation
in 1963, this court has interpreted this subsection to nean that
the listed governnent officials are entitled to imunity for any

acts that involve "the exercise of discretion and judgnent."

21 say "generally" because the legislature has granted
immunity in other specific factual scenarios. See, e.g., Ws.
Stat. 8§ 301.46(7) (granting imunity "for any good faith act or
om ssion regarding the release of information" concerning sex
of fenders under that section); Ws. Stat. 8 30.2026(5) (granting
immunity "for acts or om ssions that cause damage or injury and
that relate to the construction, nmaintenance, or use of any
artificial barrier"” authorized by § 30.2026(1)).

2
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Lodl v. Progressive N Ins. Co., 2002 W 71, 921, 253

Ws. 2d 323, 646 N W2d 314. Now, instead of adhering to the
letter and spirit of the statute—which specifies exceptions to
the rule of liability, we have created a series of comon |aw

exceptions to imunity. See mpjority op., 97121-24. This court

has recognized that its current doctrines in this area are, in
effect, public policy judgnents; they are the product of the
court's attenpt to balance conpeting societal interests. Lodl,
253 Ws. 2d 323, 9123-24. W seem to have dispensed with the
notion that the text of the statute should be our guide.

Sonet hing here is amss.?3

® The United States District Court for the Western District
of Wsconsin also recognized this in Baungardt v. Wusau Sch.
Dist. Bd. of Educ., 475 F. Supp. 2d 800 (WD. Ws. 2007). Judge
Crabb observed:

On its face the immunity granted under [Ws. Stat.
§ 893.40(4)] appears limted. Holytz v. Gty of
M | waukee, 17 Ws. 2d 26, 39, 115 N.wW2d 618 (1962)
(first setting forth test now codified in Ws. Stat. 8§
893.80(4) and noting "the rule is liability—the
exception is imunity"). However, in a curious and
expansive exercise of statutory construction, the
W sconsin courts have interpreted 8 893.80(4) to nean
that governnent officials are entitled to immunity for
"any act that involves the exercise of discretion and

j udgnent . " Lodl v. Progressive Northern |nsurance
Co., 2002 W 71, 921, 253 Ws. 2d 323, 646 N.W2d 314
(2002). Currently, there are four narrow categories

of non-discretionary acts to which inmmunity does not
apply: "(1) mnisterial duties inposed by law, (2)

duties to address a known danger, (3) actions
involving professional discretion, and (4) actions
that are malicious, willful, and intentional." Scot t

v. Savers Property and Casualty |nsurance Co., 2003 W
60, 916, 262 Ws. 2d 127, 663 N W2d 715 (2003).
Thus, it appears that imunity is now the rule in
W sconsin rather than the exception.

3
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191 Seven years ago, Justice Prosser issued a call for
this court to reexamine its jurisprudence in this area.* See

Scott v. Savers Prop. & Cas. Ins. Co., 2003 W 60, 9975-82, 262

Ws. 2d 127, 663 N.W2d 715 (Prosser, J., dissenting).®> | now
join this call. My concern is rooted in the rule of |aw The
| egi sl ature has chosen to address the issue of governnental
immunity directly. Wen the legislature has spoken, our
obligation is to follow its intentions as expressed in the
W sconsin Statutes. Qur current case law has strayed fromthis

constitutional duty.

192 In short, though | agree wth Justice Bradley's
dissent that liability here is not warranted under our existing
case law, | amnot satisfied that our cases faithfully interpret
§ 893.80(4), and urge ny colleagues to reconsider our

Id. at 809 (enphasis added).

* This call to reexamne our approach was echoed in a
concurrence witten by Justice Bablitch and joined by Justice
Cr ooks. See Scott v. Savers Prop. & Cas. Ins. Co., 2003 W 60,
1961- 64, 262 Ws. 2d 127, 663 N W2d 715 (Bablitch, J.,
concurring).

> See also WIlow Creek Ranch, L.L.C. v. Town of Shel by,
2000 W 56, 1Y59-172, 235 Ws. 2d 409, 611 N W2d 693 (Prosser,
J., dissenting) (joined by Justices Bablitch and Crooks).
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jurisprudence to nore closely align it with the legislative

mandat e.
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